- JUN-26-2007 TUE 04:52 7 Stk DIST. OT. ST. GRORGE  FAX 0. 4350866723 .
@e/26/28087 15:52 #8) 7463609 Bi PAGE  BZ/12

WALTER F. BUGDEN, JR. (480) ST I8 piy b ae

TARA L. ISAACSON (7555) e Mg

BUGDEN & ISAACSON, LL.C
445 East 200 South, Suite 150
Salt Lake City, UT 84111
Telephone: (801) 4671 700
Facsimite: (801) 746-8600

RICHARD A, WRIGHT (Nevada Bar No. 888)
WRIGHT, JUDD & W INCKLER
8ank of America Flaza

300 South Fourth Streat, Suite 701
Las Vegas, NV 88101
Telephone: (702) 382-4004
Eacsimie: (702) 382-4800
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IN THE FIFTH DISTRICT COURT
WASHINGTON COUNTY, STATE OF UTAH

STATE OF UTAH,
MEMORANDUNM IN OPPOSITION TO
Plaintiff, THE MOTION FOR ENTRY OF ORDER
CONCERNING BRIEFING AND
VS. HEARING QN CLOSURE MOTIONS
WARREN STEED JEFFS, Case No. 061500526
Dofandant. Judge Jamas L. Shumate

‘Tha Defendant, Warren S, Jafis, by and through counsel, and in respense to the
motion and memorandum filed by the Media Intervenars, hereby submits this

Memarandumn in Opposition to the Matlon for Entry of Order Conceming Briefing and

Hearing on Clesure Motions,
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INTRODUCTION

The Attornays for Media intervenors Associated Press, CNN, Deseret Morning

News, The Sait Lake Tribune, The Spectrum, Tha Dally Herald, KSL-TV, KUTV 2 News,

e Utah Media Coalition, and the Utah headliners Chapter of the Soclety of
Professional Joumnalists {*Media Intewenwsé’). recently filed a mation for antry of an
order that would lmpose cartain requirements on the Defendant In seeking o close
pretrial hearings from the public. The Defe dant largaly agrees with the provisions of
the order as commect statements of the law, xcept to the extent that such order would
raquire service of unredacted closure motiohs upon counsel for Media Intervanors.

Such a requirement Is not mandated by an controlling law, and the Defendant seeks

an order that would require service of noﬁo% only.

mQUMENT

L Utah Law Imposes No Legal (:ll:nli§ tion To Serve Unredacted Closure
Motions On Counsel Eor The Media, And Closure Hearings Are Designed

To Compensate For The Disparity In Information.

The propasition for “a procedure th t would allow counset for Media Intervenors
{and only counsel) 10 have the same access and opporiunity 1o review the closure
motions as the State and Court will have,” {Mem. Supp. Of Mot. Entry Order Concerning
Brief'g and Hr'g on Closure Motians, 2), Ig absolutsly unsupported by any gontrelling
law. In the case of Kearns-Tribune Corp., Publisher of Salt Lake Tribune v. Lawis, 685
pP.2d 515 (Utah 1984), the Supreme Caurt of Utah held that the public, and thus the
media, has a constitutionally guarantsad 'right of accass [that] applies to preliminary

hearings in criminal cases. 1d., 685 P.2d at 520. Because ‘the right is subject o
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exceptions,” id., 6§85 P.2d at 522, the Kearns, Tribune Court set fourth certain

nroceduras for a tial court to follow when determining whether % should "restrict or deny

accesa altogether,” id. Nowhere In its opinion, hawever, dld the Kearns-Tribuns Court

require any party to 2 criminal praceeding o file unredacted dﬁpies of its closure
motions an counsel for the madia. See ld., 685 P.2d at 524.

Contrary to the assertions of the Med|a Intervenors, it Is readily apparent that the

Koarns-Tribune Court did not cantemplate full access to closure motions by counss! for

the madia, The burden of proof at & closure hearing has been placed squarsly on the

party seeking closure. I4., 685 P.2d at £23 (siting State v. Williams, 83 N.J. 38, 64, 459

A.2d 644, 854 (N.J. 1983')). The reason for|this Is that such 8 rule “imposes the burden

on the party or parties with best access to evidence or information that can be used to

gustain the burden.” id., 585 P.2d at 5238, The Kearmns-Tribune Court further

elaborated:

if the media had the burden of proving that an open hearing would not
deny the defandant a fair trial, this would either doom thelr efforts to
automatic fallure (by requiring proo? without access to evidence) of
orassliate cumbarsome and controversial prehearing discovery of
avidence to the media, which could well render the Issue of closure moot

before it is heard,

{d. (omphasis added), The rationale of the Kearns-Tribune oplnlon shows that the court

clearly anticipated disproportionate acces
for members of the media, To allow the

documents prior to a closure haaring wau

d

io senstiive pretrial information by counsel

nracﬂa’& counsel equal access © unredacted

render the reasoning of the Kaarng-Tribuns

 require @ shift in the burden of persuasion.
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Yet the Media intervenors contend that allowing counsel to have full access to

unredacted closure motions and memoranda would give this Court “the benefit of

informed brisfing and advocacy on this critical lssue 't pasure that the jssues pertinant

to closure are fleshed put..." (Mam. qupps Of Mot. Entry Order Congerning Briefg end

Hrg on Closure Motians, 8) (citing Soclety of

Profassional Journalists v. Buliock, 143

p.od 1166, 1178 n.15 (Utah 1887} Thia cantention relies on &0 aut-of-context quoie

from the Supreme Cotirt of Utah. In context, the foregning quote refers only to the

requirement that written notice of a closure hearing be gerved on the media:

Advance written notice also will serve to promote the real reason for the
notica requirement ~ encpuraging p rticipation in the closure proceadings
by any irterssted parties, including members of the public and the media.
The purposes of such participation are to assure that the issues partinent
to closure are fleshed out and to minimize the lkelthood of collusive

closure motions.

Buflock, 743 P.2d at 1178 (Utah 1087). Thus the reasoning of the Bullock Court was

that fleshing out the lBsues pertinent to clogure was the purpose, not of allowing access

to unredacted closure motions, butl simply of encouraging participation in the closure

proceadings themselves, by any interesteq paries, including members of the public and

the media. Buffock, 743 P.2d at 1178 n.15. The foregoing passage should not be

misconstrued 1o allow counsal for the media to gain access 10 unredacted closure

motlons and memoranda. The fact is thatthe media has a right only ta notice of, and

participation in, a cloaure hearing.

in & closura hearing, as with any other

hearing, it is the trial court, and not the

rmadia or any of the parties, that makes the determination of closure. There ara

numercus examples in the law where the trial court makas such decisions regarding
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sensitive of priviieged inforrnation without givipg any access whatsoever to the party
seeking diselosure. For example, a trial court may conduct an in camera review of
medical records without disclosing the contents 10 the party seeking o gain access.

See State v. Gramer, 2002 UT 8, P7 (Utah 2002) (ciﬂngPennsylvam‘a v. Ritchie, 480

U.S. 38 (1887). imernal affairs documents are simitar, in that a “trai court must
pajance the competing interasts through an in camera alxaminatkon of the materials for
which the official information privilege Is clai ed” Madsen v. United Television, 801
p.2d 912, 915 (Utah 1890). In the present case, the efdent to which the media may
participate in a closurs hearing, and gain agcess to sansitive information therein, is
greatar than in these other areas of the law, The medfa has a right 1o be notified of, and
a right to ba heard at, the closure hearing. But that right do®s not give them access je]
the unredacted closure docurmnarms,
Regarding the notice requirernent, the Bullock Court further explained that “falny
rasponsibie persoen who wishes 1o participate in & closure hearing can do so to the
extent consistent with orderly court procedurss,” Bufiérck. 743 P.2d at 1178, and that
“Ifihe filing of & written notice of a closure motion will %ssure that those truly interestad
gan make themselves aware af the hearing and can appear,” /d. The Media Intervenors
draw no distinction batween the right to participate In the closure hearing and the right
io access the ciosure dacuments. Yet without such a distinction, the Bullock Colirt's
statement that any interested party could participate would mean that any general
member of the public expressing Intarest in the closgpa hearing would be entitied 1o

unredacted copies of the motions. The Defendant aisks this Court instead to recognize
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the distinction and to give access to the Media Intervenors only to the proceedings

themaelves, and nat the unredacted closure documents,

The Media Intervenors also rely on Ryle 4-202.4 of the Utah Rules of Judicial
Administration to support the contention that closure dacuments must be sorved upon
counse! for the media. The Defondant maintains that this contention is without merit.

Rule 4-202.4 merely mandates the same nofice requiraments and closure haaring

participation requirements that have heen set torth in Kearns-Tribune and fts progeny.
ses Utah R. Judicial Admin. Rule 4-232.0460) (The person filing the motion shall serve
any representative of the press who has requested notice In the case.”) (emphasis
addad). Nowhere Inthe varous sources of authority refled upon by the Media
Intervenots doas the Defendant have a legal obligation 1 serve unredactad closure

motions on counsel for the media.

it is rather paradoxical that the Medl;a Interveners rely so heavily on the holding
of Kearns-Tribune for the assertion that c:qc:g nsel may access unredacted closure
motions. The Kearns-Tribune case was, heartt, about the rights of “the public at
largs,” Id., 888 P.2d at 21, aithough the court recognized that “the media often act as
surrogates in asserting the public's constit lonal right of access,” id., 586 P.2d at 521~
52 In other wards, any right that the media has to access pretrial hearings, and to thus
be heard at closure hearings, stemns from the rghts af the public at large, and the
obligations of the media o the public. Yet the Media Intervenors seek 1o use the rghts
of the public to galn access to unredacted, sensitive information, promising In turn not to
disseminate that information to the public. If the entire ratlonale for media actess 10

pratrial hearings and closurs hearings is the right 1o gather and disseminate Information

|
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to the public, then that rationale would be rantiered moot by an agreement to refrain

from disseminating information.

Access to unredacted closure motiong I not mandated by law, and would
actually run couﬁtar to.thé pmcedﬂra set forth in Kearns-Tribune. Moreover, it 1S
unnacessary, since the party seeking siosurE carries the burden of proof, The
Defendant maintains that Kearns-Tribune mandates only that “a closure order must be
preceded by notice and haaﬁng," Id., 685 P.2d at 534. The requirement that members
of the media "must be afforded an opportunity 1o participate in the proceedings Upon the
motlon,” Id., dees not extend unrestricted a%.caaa to the motions themselves. In spits of
the Media intervenors' assertions o the GOT%WY}’. a party seeking clasure In a criminal
case need only "serve advance written nc:tlé e of a clogure motion upon... any media
reprasentatives who have requested such notica... [which] should satisfy the nofice
requirtement of Keams-Tribune. Bullock, 143 p.2d at 1178 n.15 (emphasis added).
The Defendant maintains that mere writter notica, and not a full unradacted copy of the
motlon for closure, wil comply with the la\f\és of the State.

n. The Dafondant's Right To A Fair Trial Is Best safeguarded By Limiting

Actess To Unredacted Closure otlona,

Throughout its opinion, the Keams- Tribune Court expressed concem for the
safequarding of potentially prejudiclal matsrial during closure hearlngs. ‘The court
stated that, “[1f an apen hearlng can be conducted without disclosing the content of the
aliegedly prejudicial material, this should be done,” Kearns-Tribune, 685 P.2d at 524
(citing State v. Burak, 37 Conn. Supp. 627, 431 A.2d 1246 (1981)). The Kearns-Tribune

Court established the closure hearing procedure "o prevent disclosurs of tha allegedly
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prejudicial material before the issue of closure can be resolved.” fd. 685 P 2d at 524

By its very design, then, the closure hearing
potentially prejudiclal material,

in the present case, most of the rema

shauid timit and prevent disclosure of any

ining pretrial motions and hearings which

the Defendant will seek to close involve evidentiary matters. “The whole purposs of

such hearings is t0 screan cut unreliable or

legally obtained evidence and insure that

this evidence does not become known to the Jury.” Gannett Co. v. DePasquale, 443

u.8. 368, 378 (U.S. 1879) (citation omitted)l

Such evidentiary issues have an

especiaily high risk of “influsncling] public opinion against a defendant and inform{ing]

potential jurors of inculpatory information whally inadmissible at the actual trial” Id., 443

U.8. at 378. Whareas the case of Kearns-[lribune arase from the right to access a

preliminary hearing wherein *[njo svidence was proffered or recelved,” Kearns-Tribune,

685 P.2d at 517, the present case will ifveive “the added risks of prejudice through

pretrial disclosure of evidence targeted in

mation to suppress,” d., 685 P.2d at 521.

By their nature, the closurs motions flled by the Defendant will rely on the

potontially prejudicial information sought tp be closed. If any prejudiclal, inadmissible

avidence wers 1o be disseminated to the |

$alr trial would be compromised beyond ré

ry pool, the Defendant pelieves his rightto a

medy. As Judge Daniels nated In hig partial

concurrence and dissent in Kearng-Tribune, “In a pretrial proceading, the jury is not yet

known," Kearns-Tribune, 585 P.2d at 527

{Danisls, concurring and dissenting), and

“[tjhere is no possible way that informatian reported at a pretrial proceeding and

disseminated inio the community can be kept from potential jurors,” ig. Of course,

"nersons who hear or read prejudicial information thus dlsseminated can be excluded

P, 09
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tion of such information into the community

hlgsas the jury panel in that it becomes necessary 1o exclude cliizens who carsfully read

news reparts or who are intorested in followl

ng currant events” id. The Defendant

doas not wish to fimit the jury poot to disinterasted of uninformed citizens, nor does he

wish to bias the remainder of the potential jury against his position.

Since pretrial suppression hearings g

significant risk to his right to a fair trial, the k

nd evidentiary matiers present the most

ast way to safsguard against potential

dissemnination of potentially harmful Infarmation is to limit the access 1o unredacted

documents o those who absolutely need the infarmatian. The media does not hava the

burden of persuasion, and the madig’s Intetests to be asserted at a closure hearing

stem, not from the nature of the evidence to

Thus access to unredacted glosure motions

ne closad, but fram the rights of the public.

by counset for the media is completely

unnecessary, and any reason for allowing such access is far outweighed by the risk of

irreparable harm towards the Defendant.

cLy

Contrary fo the assertions of the M' dia Intervanors, counsel for the madia has no

legal right to access unredacted coples of closura motions and memoranda. The

closure hearing is designed to compensaie for this disparity in access to pretrial

information. The media has no need to access such information, since it does not carry

the burden of proof, and since fts Interests 1o be asserted at a closure hearing stem

from the rights of the public at large, and not from the nature of the informatien to be

closed. Moreover, tha Interests of the Dafendant in safeguarding potentially prejudicial

Pl
18/12
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and inadmissible evidence is the highest at @ suppression hearing, and tha Ireparable

harm that could coms from disclosurs Is not worth the risk of providing the Information

sel for the media. Forthe foregolng reasons, the Dafendant asks this Court 1o

{o coun
\ars are entitied only fo the public file and

recognize that counsel for the Media Interve:

redacted coples of closure mations.

DATED thisgéﬂttay of June, 2007,

BUGDEN & ISAACSON, L.L.C.

AT

WALTER F. BYGD N, JR.
TARA L. ISAA N
Altornays for Defandant

By,

10
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CERTIFICATE OF SERVICE

| hereby certify that, on the | gday of
and correct copy of the foragoing by the method Indicated below, and addressed to the

following:

Brock R. Belinap
Washington County Attorney
178 North 200 East

st George, UT 84770

Crailg L. Barlow

Assistant Attornay General _
§272 South College Drive, #200
Murray, UT 84123

David C. Reymann

Parr Waddoups Brown Gee & Loveless
188 South State Street, Suite 1300
Salt Lake City, UT 841111537
Atterneys for Medla Intervenors

June, 2007, | caused to be served a true
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